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Spotlight on religious freedom
By: Shad Saleem Faruqi (Thu, 01 Jun 2006) 

Life is always larger than the law. Over time the vicissitudes of life expose the flaws, the gaps and the 
contradictions inherent in every system of norms.

This is what has happened to the gilt-edged provisions of the Constitution about freedom of religion. In 
this area two types of new problems are surging up against the Constitution.

First, the interests and legitimate expectations of the various religious communities are competing and 
clashing in some areas, though in a less acute manner than in many other plural societies. 

Second, the assertion by individuals of their religious rights often puts them on a collision course with 
communitarian considerations. For example when a married person switches faiths, the spouse and 
children get caught in tragic legal dilemmas. Proselytisation activities by zealots stir concerns about 
public order. 

Islamic state

Since the eighties the country has undergone a significant shift towards "Islamisation". The former prime 
minister Tun Dr Mahathir Mohamad went to the extent of declaring Malaysia to be an "Islamic state". 

Whether Malaysia is an Islamic state or a secular polity is a debatable issue. Either way it must be noted 
that Islam is perfectly compatible with religious and cultural pluralism. The Quran declares: "Let there 
be no compulsion in religion" (2:256). "O you that reject faith - to you be your way and to me mine" (109:
1-6). Respect for all earlier prophets is part of a Muslim's articles of faith (2:136).

The description of Malaysia as an Islamic state is a political and not a legal statement. No drastic 
constitutional change has been made to the 1957 Charter to displace constitutional supremacy with 
sovereignty of the syariah. But the psychological impact of the "Islamic state declaration" has indeed 
been considerable. There are fears - largely unfounded - that a puritan, theological state is in the offing. 

Given the pluralistic nature of our society, the imperatives of coalition politics and the 51-year old 
tradition of political compromise and consensus, it is almost certain that Malaysia will continue to avoid 
extreme ideology and will remain a religious and cultural mosaic. 

Article 121(1A)

By a constitutional amendment in 1988 the syariah courts were separated from the civil courts. The High 
Courts were declared to have no jurisdiction in respect of any matter within the jurisdiction of the syariah
courts. 

This amendment was justified because the syariah is a complex and distinct field that requires expert 
handling by those trained in the fundamental postulates of Islamic law and jurisprudence. 
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But the amendment was flawed because it did not create an authoritative machinery for determining 
questions of conflict of jurisdiction. Some disputes involve mixed questions of civil and syariah law. There
are cases where one party is a Muslim, the other a non-Muslim. 

Syariah courts should have exclusive jurisdiction only when both parties to the dispute profess Islam. If 
either party is a non-Muslim, the civil courts should not be excluded. 

Perhaps the High Court could have a Syariah Division manned by judges familiar with both civil and 
syariah laws to adjudicate upon the matter. 

The advisory jurisdiction of the Federal Court under Article 130 could be invoked. A Special Court or a 
Privy Council of the Majlis Raja-Raja with a mixed composition of Muslim and non-Muslim judges could 
be established to adjudicate on conflict of jurisdiction cases.

Right to propagate

The right to propagate one's faith has traditionally been regarded as an integral part of religious 
freedom. But if in a multi-religious society, when the ideological fervour of religious zealots begins to 
have serious implications for social stability, new thinking is needed. 

The government must guide religious associations to agree on some ground rules to regulate the zeal of 
proselytisers and to outlaw many dubious practices.

Conversion

The right to convert out of one's faith is not mentioned explicitly in the Malaysian Constitution. But it is 
taken for granted that a non-Muslim's right to opt out of his religion is an implicit part of his religious 
liberty. 

Exercise of this liberty is, however, rarely free of thorny problems. For example if a Buddhist husband 
converts to Christianity, the religion of the children may become a bone of contention. At death the choice
of burial rites may become an issue if the surviving spouse has strong feelings about her community's 
practices.

If the conversion is to Islam, more far-reaching implications ensue. Though the marriage is not 
automatically dissolved, the syariah court will have the power to end it. Custody and guardianship of 
children will become issues. The non-converting spouse will not be eligible for inheritance.

For this reason, the family of the aspiring convert must be informed and must be heard. No conversion 
certificate should be issued till the issues of divorce, distribution of property, guardianship and custody of
children have been resolved in accordance with the law under which the marriage took place.

The recent cases of Shamala and Sjn Moorthy Abdullah highlight the pain and anguish a conversion can 
cause.

Deviationist activities

It is understandable that organised religions wish to protect their cardinal principles and to prevent 
charlatans from using religion to exploit people's deep-seated fears and longings. 

However, criminalisation of religioussly deviant behaviour is fraught with dangers of abuse. 

The proper recourse against deviationist activities is to resort to ex-communication and not to 
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criminalisation. Ex-communication should be resorted to after the parties concerned have been given a 
full and fair opportunity to defend themselves and to explain their conduct.

Planning permission

Local authorities often drag their feet in granting planning permission for religious establishments. Such 
abuse of power is contradictory to the constitutional right in Article 11(3). It is also contrary to the letter 
and spirit of Islam. 

Troublesome but unavoidable issues also arise when places of worship are set up in trespass of public 
lands and without proper planning permission.

Inter-faith dialogues, helmed by the government, are needed to resolve the above issues and to improve 
inter-civilisational understanding. 

The writer is Professor of Law at UiTM
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