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Ours is a hybrid system
By: Shad Saleem Faruqi (Thu, 20 Jul 2006) 

A debate in the Dewan Rakyat has re-ignited the controversy whether Malaysia is an Islamic or secular 
state.

The non-Muslims are adamant in their assertion that Malaysia's Constitution is, and always was, meant 
to provide a secular foundation.

The opposition Muslim party, PAS, agrees with them that the Constitution is secular. But it says this in a 
condemnatory tone and has made it clear that once in power it will amend the basic law to convert 
Malaysia into an Islamic state.

The ruling Muslim party, Umno, dismisses this proposal on the ground that Malaysia is already an 
Islamic state and, therefore, no constitutional amendments are required.

Semantics

It is submitted that the difference of opinion on whether we are "secular" or "Islamic" is attributable to 
semantics - the assignment of different meanings to the same word by participants in a discourse.

Further, the "Islamic state" discussion is riddled with the error that a state must be either theocratic or 
secular. In fact many hybrid versions exist in which ideological purity is shunned and a confluence of 
many competing streams of legal and political thought is permitted. The Malaysian legal system is a fine 
example of such pragmatic pluralism.

Secular features

Malaysia's document of destiny does not contain a preamble. The word "Islamic" or "secular" does not 
appear anywhere in the Constitution. However, there is strong historical evidence in the Reid 
Commission papers that the country was meant to be secular.

It was held in Che Omar Che Soh v. PP (1988) that though Islam is the religion of the federation, it is not 
the basic law of the land and Article 3 (on Islam) imposes no limits on the power of Parliament to 
legislate.

Islamic law applies only to Muslims and only in areas outlined in Item 1 of List II of the Ninth Schedule. 
The syariah courts have limited jurisdiction only over persons professing the religion of Islam.

One must also note the very significant influence of Malay adat on Malay-Muslim personal laws. In some 
states like Negri Sembilan, adat overrides agama in some areas of family law.

Under Article 4(1), the Constitution and not the syariah is the supreme law of the federation. Any law 
passed after Merdeka Day which is inconsistent with the Constitution shall, to the extent of the 
inconsistency, be void.
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Under Article 162(6) and (7), any pre-Merdeka law which is inconsistent with the Constitution, may be 
amended, adapted or repealed by the courts to make it fall in line with the Constitution.

Though Islam is adopted as the religion of the federation, it is clearly stated in Article 3(4) that nothing in 
this Article derogates from any other provision of the Constitution. This means that no right or 
prohibition is extinguished as a result of Article 3.

If by a theocratic state is meant a state in which the temporal ruler is subjected to the final direction of 
the theological head and in which the law of God is the supreme law of the land, then clearly Malaysia is 
nowhere near a theocratic, Islamic state.

Islamic features

However, there is plenty in the Constitution to suggest that Malaysia is, at least partly, an Islamic state.

Under Article 3(1) Islam is the religion of the federation. Article 12(2) provides that it shall be lawful to 
establish or maintain Islamic institutions, provide instruction in the religion of Islam to Muslims and 
incur expenditure for the above purposes.

Islamic courts can be established and syariah officials can be hired. The jurisdiction of the syariah courts
is protected by Article 121(1A) against interference by ordinary courts.

All Muslims are subjected to Islamic law and Malay custom in matters of personal law.

Under Article 11(4), state law and (for federal territories) federal law may control or restrict the 
propagation of any religious doctrine amongst Muslims.

State enactments can enforce Islamic morality amongst Muslims. Item 1 of List II of the Ninth Schedule 
permits state legislation to create and punish offences by persons professing the religion of Islam against 
the precepts of the religion.

All state constitutions in Malay states prescribe that the Ruler of the state must be a person of the Islamic 
faith. Some state constitutions require that the Mentri Besar and state officials like the State Secretary 
shall profess Islam. 

Except for Sarawak, Islam is the official religion in all states.

Non-Muslims seeking to marry Muslims have to convert to Islam if the marriage is to be registered.

Mosaic not melting pot

Malaysia is neither a full-fledged secular nor a truly Islamic state. Its hybrid system was meant to cater to
its dazzling diversity.

The trend towards more and more Islamisation is very clear indeed. In a de facto way more and more 
administrative and 

cultural aspects of life are being influenced by Islamic norms.

But the life of non-Muslims is almost exclusively guided by laws and regulations enacted by secular and 
democratic authorities. There is no reason to believe that this will change.

Dr Shad Faruqi is Professor of Law at Universiti Teknologi Mara. Comments: 
feedback@thesundaily.com
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